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March 3, 2022 

VIA E-MAIL (shpda.online@shpda.alabama.gov) 

Emily T. Marsal 
Executive Director  
State Health Planning & Development Agency 
100 North Union Street, Suite 870 
Montgomery, AL 36130 

Re: Children’s Hospital of Alabama 
Request for Non-Reviewability Determination 
Emergency Department Expansion 

Dear Ms. Marsal: 

On behalf of Children’s Hospital of Alabama (“Children’s Hospital” or “Children’s”) and pursuant to the 
Alabama Certificate of Need (“CON”) Program Rules and Regulations (“CON Rules”), including CON 
Rules 410-1-7-.02 and 410-1-3-.09, attached hereto as Exhibit A is a request for the State Health Planning 
and Development Agency’s (“SHPDA’s”) determination that Children’s proposed expansion of its 
Emergency Department, including the addition of sixteen (16) Emergency Department exam rooms, does 
not require a CON in that the expansion does not involve, among other things, the addition of any new 
institutional health services, including, but not limited to, health care facility expenditures in excess of the 
current statutory thresholds requiring CON review (the “Request”). 

In accordance with CON Rule 410-1-3-.09, a pdf copy of this Request is being submitted electronically to 
SHPDA via shpda.online@shpda.alabama.gov.  A fee of $1,000.00 is being sent via the SHPDA online 
portal on March 3, 2022, by Christi Napper, Children’s Director of Facilities Development and Institutional 
Planning.  

Please give us a call if you have any questions. 

Best regards, 

Jordan Jackson 
Associate 
Dentons Sirote PC 

Enclosures 

cc: Christi Napper 
Suzanne Respess 

Jordan Jackson

RV2022-019

toni.ferguson
New Stamp
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EXHIBIT A 

BEFORE THE STATE HEALTH PLANNING  
AND DEVELOPMENT AGENCY OF THE STATE OF ALABAMA 

IN THE MATTER OF:    ) 
      ) 
THE CHILDREN’S HOSPITAL OF ) Request for Non-Reviewability  
ALABAMA     ) Determination 
      ) RV - ________ 
      ) 
      ) 
 

REQUEST FOR NON-REVIEWABILITY DETERMINATION 
 

On behalf of The Children’s Hospital of Alabama (“Children’s Hospital” or “Children’s”) 

and pursuant to the Alabama Certificate of Need (“CON”) Program Rules and Regulations (“CON 

Rules”) 410-1-7-.02 and 410-1-3-.09, and Alabama Code §§ 22-21-260 et seq., this Request for 

Non-Reviewability Determination (“Request”) is hereby filed with the State Health Planning and 

Development Agency (“SHPDA”) to request a determination from SHPDA that Children’s 

proposal to construct and renovate existing soft space in its emergency department to add sixteen 

(16) emergency department exam rooms is not subject to CON review for the reasons stated below 

and no CON is required for this Children’s proposal (the “Proposal”).  

The following factual and legal information is hereby included in this Request, and 

Children’s Hospital’s filing fee in the amount of $1,000.00 is being filed via SHPDA’s online 

portal on March 3, 2022, by Christi Napper, Children’s Director of Facilities Development and 

Institutional Planning, in accordance with CON Rule 410-1-3-.09 and pursuant to CON Rule 410-

1-7-.02.  
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PROPOSAL 

1. Facts 

1.1 Children’s Hospital is a not-for-profit Pediatric Specialty Hospital located in 

Birmingham, Alabama in Jefferson County.  Since 1911, Children’s Hospital has provided 

specialized medical care for ill and injured children, offering inpatient and outpatient services 

throughout Central Alabama.  Ranked among the best pediatric medical centers by U.S. News and 

World Report, Children’s provides care for children from every county in Alabama, other states, 

and foreign countries.  Children’s Hospital has more than 5,100 employees.  With more than 2 

million square feet, Children’s Hospital is one of the largest pediatric medical facilities in the 

United States. 

1.2 As part of its emergency services, Children’s operates Alabama’s sole Level I 

pediatric trauma center.  Children’s currently provides pediatric emergency care services in its 

emergency department with 53 existing exam rooms.  The Children’s emergency department was 

expanded as part of Project No. AL2009-042 (CON 2252-H) (“Expansion Facility”), which 

included the addition of adjacent shelled space for future emergency department exam 

rooms as changing processes, needs, and demands arose.   

1.3 Following the opening of the Expansion Facility, Children’s emergency department 

visits totaled more than 65,000 in 2012.  Prior to the COVID-19 pandemic, over 75,000 patients 

were treated in the emergency department at Children’s in 2019, making it one of the busiest 

emergency departments in the State as well as the nation.  

1.4 The heavily utilized Children’s emergency department serves as the access point 

for many pediatric patients receiving specialized services.  Children’s pediatric emergency 

department staff care for children and adolescents with a broad range of illnesses and injuries, 
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ranging from simple medical emergencies to complex trauma cases, such as motor vehicle crashes 

and concussions, and an increasing number of youths experiencing a behavioral or mental health 

crisis.  

1.5 Children’s has observed and continues to observe various factors leading to 

an increase in the utilization of its emergency department.  Children’s Proposal to add 

emergency department exam rooms in response to increased utilization is designed to address 

workflow issues, improve patient wait times and staffing efficiencies, and allow for the cohorting 

of patients and staff for a quality, safe environment which is necessary and important to our 

patients, families, visitors, and staff.   The following factors exhibit the past and continuing 

increase in Children’s emergency department utilization necessitating the proposed 

expansion: 

(a) As noted in its Request for Non-Reviewability Determination dated June 3, 

2019 (“2019 Request”), attached hereto as Attachment 1, Children’s has encountered issues with 

overcrowding in its emergency department, due, in part, to an increase in pediatric psychiatric 

patients presenting to the emergency department.  

(b) Pursuant to the 2019 Request and SHPDA’s letter determination that the 

proposal described in the 2019 Request was not subject to CON review, attached hereto as 

Attachment 2, Children’s established two additional levels of outpatient pediatric psychiatric care 

settings, an intensive outpatient program (“IOP”) and partial hospitalization program (“PHP”), in 

existing Children’s space. The addition of the IOP and PHP expanded the continuum of Children’s 

pediatric psychiatric care services to allow for the provision of pediatric psychiatric care in settings 

more intensive than traditional outpatient psychiatric settings but less intensive than Children’s 

highly structured inpatient setting. 
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(c) In addition, prior to the 2019 Request, Children’s filed a Request for Non-

Reviewability Determination on December 28, 2018 (“2018 Request”), attached hereto as 

Attachment 3, requesting SHDPA’s determination that its expansion of its allocation of existing 

pediatric specialty beds for pediatric psychiatric services use and the related construction and 

renovation of existing soft space were not subject to CON review.1  The 2018 Request arose from 

the growing volume of inpatient pediatric psychiatric patients, resulting in an occupancy rate of 

90+% in Children’s then-existing inpatient pediatric specialty beds used for inpatient pediatric 

psychiatric services.   

(d) Pursuant to SHPDA’s determination that the proposal outlined in the 2018 

Request was not subject to CON Review, attached hereto as Attachment 4, a total of ten (10) 

additional patient rooms were constructed in existing soft space and ten (10) pediatric specialty 

beds were allocated to pediatric psychiatric services use, effective in May 2020.2 

(e) Although the total number of Children’s emergency department visits 

significantly decreased during the COVID-19 pandemic (from 75,137 visits in 2019 to 66,924 in 

2021), the number of visits returned to pre-pandemic levels by mid-2021.  Additionally, the 

proportion of emergency department visits for behavioral and mental health conditions has 

continued to increase, with a 60% increase between 2017 and 2021.  For behavioral and mental 

health patients who need to be admitted or transferred to another facility, the increased demand 

 
1 As discussed in further detail in the 2018 Request, Children’s is not required to segregate its pediatric specialty beds 
by pediatric specialty service category for which such beds are used and properly reports all of its beds as pediatric 
specialty beds. Additionally, in accordance with State Health Plan Rule 410-2-4-.10, Children’s may reallocate 
existing pediatric specialty beds among pediatric specialty services without any CON review requirement.  
2 The 2018 Request provided that Children’s would staff and immediately operate six (6) of the ten additional patient 
rooms following construction and would reserve four (4) rooms, remaining unstaffed, for future operation.  Ultimately, 
Children’s opened and operated all ten (10) rooms in May 2020 after reallocating existing staff such that no new 
staffing costs were incurred for the operation of the four (4) rooms originally planned to be reserved for future use. 
Thus, no additional staffing, operating, or other costs were incurred beyond those reported in the 2018 Request.  
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has resulted in longer average emergency department visit times, with the average length of stay 

increasing from approximately 10 hours in 2017 to 19 hours in 2021.  

(f) The increase in mental and behavioral health visits at Children’s was 

partially due to transfer limitations caused by adult hospitals’ repurposing of child/adolescent 

psychiatric licensed beds to beds used for the care of COVID-19 patients.  Since the pandemic’s 

onset, however, Children’s and other children’s hospitals around the country have experienced a 

steady increase of children presenting to emergency departments for depression, anxiety, and 

suicide ideation.  The National Alliance on Mental Illness (“NAMI”) has stated that “[m]ore than 

half of Americans report that COVID-19 has had a negative impact on their mental health” and, 

with regard to the youth population, stated, “1 in 6 U.S. youth aged 6-17 experience a mental health 

disorder each year.”  NAMI, Mental Health in Alabama – Fact Sheet, 

https://www.nami.org/NAMI/media/NAMI-Media/StateFactSheets/AlabamaStateFactSheet.pdf 

(Feb. 2021).  Despite the increase in pediatric mental and behavioral health visits, NAMI also 

reported in February 2021 that “61.8% of Alabamians age 12-17 who have depression did not 

receive any care in the last year,” signifying a greater need for mental and behavioral health care 

availability.  Id.  

(g) In addition to an increase in behavioral and mental health emergency 

department visits, Children’s has also observed increases in the number of emergency 

department visits related to infectious diseases (108% increase), assaults (39% increase), and 

firearm injuries (24%) from 2020 to 2021. 

1.6 The above factors considered, in order to increase its emergency department and 

intake capacity in response to increasing pediatric patient visits, including, but not limited to, 

pediatric psychiatric patient visits, Children’s now proposes to construct and renovate existing soft 
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space in its emergency department to add sixteen (16) emergency department patient exam rooms.  

The Proposal would allow Children’s to address current workflow and patient wait time 

issues presented by its high emergency department utilization and improve efficiency.  In 

addition, the Proposal would allow for the provision of care to patients with infectious 

diseases or mental or behavioral health issues in a setting allowing for cohorting of patients 

and a safer treatment environment for patients and staff during high volume episodes.  

Infectious diseases can be diagnosed and treated in a cohorted area, allowing staff to more 

effectively utilize protective equipment and protocols, while keeping other patients safe from 

potential spread.  The Proposal would also provide for isolated settings for use in emotionally 

difficult situations, such as those involving families of a child injured by a firearm. 

1.7 The additional proposed emergency department exam rooms will be multi-use 

to address the multiple factors contributing to Children’s increased emergency department 

utilization and will be designed and equipped to serve general pediatric and pediatric 

psychiatric emergency department patients.  This Proposal does not involve the addition of any 

new beds.  

1.8 The Proposal will involve the following costs, which are below the currently 

applicable statutory CON review thresholds: 

(a) Construction - $2,240,464, which includes the cost of building out sixteen (16) 

emergency department exam rooms, to be designed and equipped to serve all pediatric 

emergency department patients, including, but not limited to, pediatric psychiatric patients. 

(b) Equipment - $268,856, which includes furniture, fixtures, technology, and 

equipment for the sixteen (16) additional emergency department exam rooms.  
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(c) First Year Annual Operating Costs – $1,022,315, including net new staffing 

costs associated with the sixteen (16) additional emergency department exam rooms. 

2. Legal Analysis 

2.1 The Proposal does not involve a “new institutional health service” subject to CON 

review within the meaning of Ala. Code § 22-21-263 and CON Rule 410-1-4-.01, in that the 

Proposal does not include: 

a. the construction, development, acquisition through lease or purchase or other 

establishment of a new health care facility or health maintenance organization; 

b. any expenditure by or on behalf of a health care facility or health maintenance 

organization, the capital expenditure of which exceeds the CON statutory thresholds for major 

medical equipment, new annual operating costs, or any other capital expenditure by or on 

behalf of a health care facility; 

c. the addition of any new health care facility beds or stations;  

d. any health service which is proposed to be offered in or through Children’s Hospital 

which was not offered on a regular basis in or through Children’s Hospital within the preceding 

twelve (12) month period; or 

e. any other reviewable event under the existing CON Laws, Rules, or Regulations of 

the State of Alabama. 

3. Conclusion and Request 

3.1 This Proposal does not involve a new institutional health service subject to CON 

review pursuant to CON Rules 410-1-4-.01 et seq. and Ala. Code §§ 22-21-260 et seq.  Rather, 

Children’s Proposal to construct and renovate existing soft space in its emergency department and 

the addition of sixteen (16) emergency department exam rooms will allow Children’s to meet the 
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demand of increased emergency department visits, including, but not limited to, increased pediatric 

psychiatric visits, improve triage and patient care, and reduce wait times in its emergency 

department. This expansion of emergency services provides more space to care for patients, 

enables convenient access to essential medical services, and includes state-of-the-art mental health 

treatment rooms. 

3.2 The foregoing considered, this Proposal is due to be determined as non-reviewable 

in accordance with the Alabama CON Laws, Rules, and Regulations. 

Respectfully submitted this the 3rd day of March, 2022, 
 
 

 
     ________________________________________ 

Jordan Jackson 
Attorney for The Children’s Hospital of Alabama 

 
 
OF COUNSEL: 
Dentons Sirote PC 
2311 Highland Avenue South 
Birmingham, Alabama 35205 
205.930.5438 
 

/s/ Jordan Jackson





Attachment 1 
 

2019 Request 
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Re:

PO Box 55727
Birmin gham, AL 3 525 5 -5727

Lenora W. Pate
Attomey at Law
lpate@sirote.com
Tel: 205-930-5162
Fax 205-212-3801

June 3,2019

\IIA E-MAIL (shpda.online@shp

Emily T. Marsal
Executive Director
State Health Planning & Development Agency ("SHPDA")
100 North Union Street, Suite 870
Montgomery, AL 36130

Child.ren's Hospítal of Alabøma
Request for Non-Reviewabilìty Determìnatio n

Psychìatric Intensive Outpøtíent Progyøm & PartiøI Hospitalizatìon Progrøm

Dear Ms. Marsal:

On behalf of Children's Hospital of Alabama ("Children's Hospital" or "Children's") and pursuant to the

Alabama Certificate of Need ("CON") Program Rules and Regulations ("CON Rules"), including CON Rules

4l}-l-7-.02 and 410-1-3-.09, attached hereto as Exhibit A is a request for your determination that Children's
proposed psychiatric intensive outpatient program ("IOP") setting and partial hospitalization program ("PI{P")
setting, to be established and located in existing Children's space, are not subject to CON review under Alabama

Code $$ 22-21-260 et seq. and the CON Rules, and do not require a CON in that, among other things, no new

institutional health services, including, but not limited to, health care facility expenditures in excess of the current

statutory thresholds requiring CON review, are involved (the "Request").

Children's currently provides pediatric psychiatric services in both an inpatient setting and an outpatient setting.

Additional outpatient settings will enhance a continuum of pediatric psychiatric services with steps up and steps

down in levels of intensity of care in relation to the amount and type of structure and treatment needed. The

continuum of pediatric psychiatric services settings, with increasing levels of structure and intensiveness

involved, include: (1) outpatient; (2) IOP; (3) PHP; and (4) inpatíent psychiatric treatment settings, as detailed

more fully in Exhibit A.

Il accordance with CON Rule 410-1-3-.09, a pdf copy of this Request is being submitted electronically on the

3rd day of June, 2019, to shpda.online@shpda.alabama.gov; a paper original will be preserved in our files;

and a fee of $1,000.00 is being sent via the SFIPDA online portal on June 3,2019,by Christi Napper, Children's

Director, Facilities Development and Institutional Planning, a copy of the receipt of which will be preserved in
our files.

Please give me a call if you have any questrons.

Sirote & Permutt, PC
231I Highland Avenue South
Birmingham, AL 3 5205 -297 2

Birmingham Huntsville Mobile Tuscaloosa Fort Lauderdale Orlando

sirote.comDOCSBHMU270294\4
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Emily T. Marsal
June 3,
Page2

Best

Lenora
FOR THE FIRM

LwP/jj
Enclosures

c Christi Napper
Mike McDevitt
Suzanne Respess

Birmingham Huntsville Mobile Tuscaloosa Fort Lauderdale Orlando
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EXHIBIT A

BEFORE THE STATE HEALTH PLAIINING
AND DEVELOPMENT AGENCY OF THE STATE OF ALABAMA

IN THE MATTER OF:

CHILDREN'S HOSPITAL OF ALABAMA Request for Non-Reviewability
Determination
RV-

REOUEST FOR NON-REVIEWABILITY DETERMINATION

On behalf of Children's Hospital of Alabama ("Children's Hospital" or "Children's") and pursuant

to the Alabama Certificate of Need ("CON") Program Rules and Regulations ("CON Rules") 410-1-7-.02

and 410-1-3-.09, and Alabama Code $$ 22-2I-260 et seq., this Request for Non-Reviewability

Determination ("Request") is hereby frled with the State Health Planning and Development Agency

("SHPDA") to request a determination from SI{PDA that the Children's proposal to establish a psychiatric

intensive outpatient program ("IOP") setting and partial hospitalization program ("PHP"¡ setting as a part

of the continuum of medically necessary pediatric psychiatric services settings currently provided by

Children's in existing Children's space is not subject to CON review for the reasons stated below, and

hence, no CON is required for this Children's proposal ("Proposal").

The following factual and legal information is hereby included in this Request, and a Children's

Hospital frling fee in the amount of $1,000.00 is being filed via SHPDA's online portal on June 3,2019,by

Christi Napper, Children's Director of Facilities Development and Institutional Planning, in accordance

with CON Rule 410-1-3-.09, as required for this Request, and pursuant to CON Rule 410-1-7-.02.

PROPOSAL

1. Facts

1.1 Children's Hospital is a not-for-profit Pediatric Specialty Hospital located in

Birmingham, Alabama in Jefferson County. Since 1911, Children's Hospital has provided specialized

medical care for ill and injured children, offering inpatient and outpatient services throughout Central

)
)
)
)
)
)
)

DOCSBHMU270458\4



Alabama. Ranked among the best pediatric medical centers by U.S. News and World Report, Children's

provided care for children from every county in Alabama,42 olher States, and 7 foreign countries in 2018,

representing more than 750,000 outpatient and Emergency Department visits, and nearly 16,000 inpatient

discharges. Children's Hospital has more lhan 4,990 employees. With more than 2 million square feet,

Children's Hospital is one of the largest pediatric medical facilities in the United States.

1.2 Children's currently provides pediatric psychiatric services in inpatient and limited

outpatient settings. Children's, however, has encountered issues with overcrowding in its emergency

department, including with pediatric psychiatric patients who may not require the highly intensive

structure of inpatient psychiatric care, but who may require more intensive care than that received

in Children's current timited outpatient setting, which is in an individual setting without a highly

structured intensive care program.

1.3 Under the Proposal, in order to provide pediatric psychiatric patients with the level of care

and structure needed in appropriate settings, Children's proposes to establish two additional levels of

outpatient pediatric psychiatric care settings, IOP and PHP, which are more intensive than

Children's current limited outpatient service setting but less intensive than Children's highly

structured inpatient services setting. The IOP and PHP settings will be established in existing Children's

space which will be renovated for IOP and PHP purposes.

L4 In order of increasing levels of care and structure, after the completion of the renovations

associated with the proposed IOP and PHP settings, Children's will provide the continuum of pediatric

psychiatric services in the following settings: (1) outpatient; (2) IOP; (3) PHP; and (4) inpatient. Children's

will not be providing any new psychiatric services; rather, Children's will continue to provide pediatric

psychiatric services, but will do so in settings appropriate for the level of care and structure uniquely

required by individual patients as part of r continuum ofpedíatrìc psychíatric care services.

1.5 In terms of outpatient psychiatric care, hospitals may provide care "ranging from a few

individual services to comprehensive, full-day programs; from intensive treatment programs to those

that [are] primarily supportive." Centers for Medicare and Medicaid Services, Medicare Benefit Policy

2DOCSBHM\2270458\4



Manual - Chapter 6 - S 70.3 - Partial Hospitalization Services, https://www.cms.gov/Regulations-and-

Guidance/Guidance/IVlanuals/Downloads/bp102c06.pdf (Dec. 18, 2015) (emphasis added)'

1.6 To further illustrate this continuum of services, a PHP is less intensive than inpatient

psychiatric care but more concentrated than IOP psychiatric care and is defined as a program "structured to

provide intensive psychiatric care through active treatment that . . . . closely resembles that of a highly

structured, short-term hospital inpatient program. It is treatment at a level more intense than outpatient

day treatment or psychosocial rehabilitation." Id. (emphasis added).

1.7 The Centers for Medicare and Medicaid Services ("CMS") has published guidance related

to PHP psychiatric treatment which states, "PHPs work best as part of a continuum of mental health

services which range from the most restrictive inpatient hospital setting to less restrictive outpatient care

and support." Id. (emphasis added). "Patients in PHP may be discharged by either stepping up To an

inpatient level of care which would be required for patients needing 24-hot:r supervision, ot stepping down

to a less intensive level of outpatient care when the patient's clinical condition improves or stabilizes and

he/she no longer requires structured, intensive, multimodal treatment." Id. (emphasis added).

1.8 Like PHPs, IOPs are less intensive than inpatient psychiatric care. IOPs, however, are also

less intensive than PHPs, but are more intensive than individual psychiatric outpatient treatment. Studies

have found that patients benef,rt from both outpatient, including IOP, and inpatient levels of care, depending

on a patient's unique needs. The Substance Abuse and Mental Health Services Administration

("SAMHSA") has stated that patients "benefit from both levels of care and that comparing inpatient with

outpatient treatment is potentially counterproductive because the important question is not which level of

care is better but, rather, which level of care is more appropriate at a given time for each [patient].

Matching [patients] with enhanced services also improves [patient] outcomes." SAMHSA, Substance

Abuse: Clinical Issues in Intensive Outpatient Treatment: a Treatment Improvement Protocol, at 8,

https://www.ncbi.nlm.nih.gov/booksA{8K64093/pdf/BookshellNBK64093.pdf (2006) (emphasis in bold

added, emphasis in italics in original).

JDOCSBHMV27O458\4



1.9 Offering a continuum of psychiatric care settings, which includes IOPs and PIIPs, is

consistent with hospital models nationwide, including with Pediatric Specialty Hospital models. ^lee

€.g., UCLA Resnick Neuropsychiatric Hospital, Child & Adolescent Services,

https://www.uclahealth.org/resnick/child-and-adolescent-services (offering various inpatient, PHP, and

less intensive outpatient programs); Loma Linda University Health, Youth Mental Health,

https://lluh.org/behavioral-health/our-services/youth-mental-health (offering inpatient, PHP, and IOP

youth services); PEAKBehavioral Health Services, Outpatient & Partial Programs: Adolescent Outpatient

Program Services, hup://peakbehavioral.com/outpatient-partial-programs/ (offering inpatient, PHP, and

IOP adolescent services).

1.10 The provision of pediatric services in IOP and PHP settings, in addition to Children's

current limited outpatient and inpatient settings, will allow for pediatric psychiatric patients to receive care

in the appropriate pediatric psychiatric specialty setting for their unique situation. Children's has previously

developed and implemented a pediatric Psychiatric Intake Response Center ("PIRC'), operated by

trained staff, in order to place patients in the correct setting for psychiatric care, with consideration for the

level of structure and intensiveness needed. The PIRC has already served to relieve overcrowding of

Children's emergency department by allowing a determination of whether patients need inpatient or strictly

outpatient care, without an inpatient hospital visit. The establishment of the IOP and PHP will further

streamline the process of triage of pediatric psychiatric patients, making a determination of the

intensiveness of the level of pediatric psychiatric services needed in the appropriate setting more medically

and economically efficient.

1.1 1 In addition, the proposed Children's PIIP will be the only PHP available for the child age

group in the State of Alabama, making it even more imperative that Children's establish the proposed IOP

and PHP as a part of its continuum of pediatric psychiatric services in existing Children's space.

1.12 Therefore, pursuant to the above information and accepted standards concerning the

provision of existing pediatric psychiatric services as a continuum of care, Children's Proposal does not

contemplate the addition and performance of any new health services. Rather, the Proposal would better

4DOCSBHM\2270458\4



allow Children's to continue to provide pediatric psychiatric services in a broader range of settings,

tailored to specific patient needs with regard to level of care and intensiveness, consistent with the

established standard of care for pediatric psychiatric patients.

1.13 This Proposal will involve the following costs, which are below the current applicable

statutory CON review thresholds:

a. Construction - $279,300.00

b. Equipment - $55,860.00

c. First Year Annual Operating Costs - 5577,52I.00

2. Legal Analysis

2.I The Proposal does not involve a "new institutional health service" subject to CON review

within the meaning of Alabama Code $ 22-21-263 and CON Rule 410-1-4-.01, in that the Proposal does

not include:

(a) the construction, development, acquisition through lease or purchase or other

establishment of a new health care facility or health maintenance organization;

(b) any expenditure by or on behalf of a health care facility or health maintenance

organization, the capital expenditure of which exceeds the CON statutory thresholds for major medical

equipment, new annual operating costs, or any other capital expenditure by or on behalfofa health care

facility;

(c) the addition of any new health care facility beds or stations;

(d) any health service which is proposed to be offered in or through Children's

Hospital which was not offered on a regular basis in or through Children's Hospital within the preceding

twelve (12) month period; or

(e) any other reviewable event under the existing CON Laws, Rules, or Regulations

of the State of Alabama.
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3. Conclusion and Request

3.1 This Proposal does not involve a new institutional health service subject to CON review

pursuant to CON Rules 410-1-4-.07 et seq. and Alabama Code $$ 22-2I-260 et seq. Children's is merely

expanding the range of settings in which it provides existing pediatric psychiatric services in existing

Children's space, in accordance with accepted medical standards to benefit patient outcomes by providing

pediatric psychiatric services in a setting tailored to the unique needs of each patient, with regard to level

of care and intensiveness required, and to allow for more medically and economically effrcient triage of

pediatric psychiatric patients.

3.1 Hence, this

Alabama CON Laws, Rules,

as non-reviewable in accordance with the

and

the ofJune,2019,

rL
Jordan
Attorneys for Children's Hospital of Alabama

OF COUNSEL:
Sirote & Permutt, P.C.
2311 Highland Avenue South
Birmingham, Alabama 35205
20s.930.5t62

due to be
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CERTIFICATE OF' SERVICE

I hereby certif,z that a PDF copy of the above

the 3rd day of June, 2019, with the State

shpda. online@shpda. alabama. gov in accordance with

A was electronically frled this

Agency via

09

of

7

Planning

DOCSBHM\22704s8\4



Affirmation of Requesting Party:

The Undersigned, being first duly slvorn, hereby makes oath or affrrms that she, Ch¡isti Napper, Children's
Hospital of Alabama Director, Facilities Development and Institutional Planning, has knowledge of the

facts in this Request, and to the best of her information, knowledge, and belief such facts are tn¡e and
correct,

Napper

Seal

My Expires

)ût*/,
me this they' n¿ 20t9.day of

osl^Sl,luvA{ ozl.EY
E$hr

\ ,ttgú10,?-ü2

IDOCSBHM\2270458\4
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2019 Request 
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PO Box 5572'7
Birmingham, AL 3525 5-5727

Lenora W. Pate
Attomey at Law
lpate@sirote.com
Tel 205-930-5162
Fax:205-212-3801

December 28,2018

VIA E-MAIL

Alva M. Lambert
Executive Director
State Health Planning & Development Agency ("SHPDA")
100 North Union Street, Suite 870
Montgomery, AL 36130

Re Children's Hospítøl of Alabama
Request for Non-Revíewabílìty Determínation
Reallocøtion of Pedíøtric Speciølty Beds & Constructíon/Renovøtion of Space for Pedìatríc
Psychiatric Servìces Use

Dear Mr. Lambert:

On behalf of Children's Hospital of Alabama ("Children's Hospital" or "Children's") and pursuant to the
Alabama Certificate of Need ("CON") Program Rules and Regulations ("CON Rules"), including CON Rules
410-l-7-.02 and 410-1-3-.09, attached hereto as Exhibit A is a request for your determination that the proposed

expanded allocation of the Children's Hospital existing pediatric specialty beds for pediatric psychiatric
speciaþ services use and the expansion and renovation of existing space for inpatient pediatric psychiatric
services use in Birmingham, Alabama, is not subject to CON review under Alabama Code $$ 22-21-260 et seq.

and the CON Rules, and does not require a CON in that, among other things, it does not involve a new
institutional health service or any health care facility expenditures in excess ofthe current statutory thresholds
requiring CON review (the "Request").

As detailed further in Exhibit A, Children's Hospital proposes: (1) to allocate additional beds from its existing
pediatric specialty beds for pediatric psychiatric services use due to the high occupancy and demand for such

services; and (2) to construct (in existing space contiguous to the current existing pediatric specialty beds used

for inpatient pediatric psychiatric services) ten (10) additional patient rooms, six (6) of which will be staffed and

operated immediately following completion of construction and four (4) of which will remain unstaffed and

reserved for future use at a later date (the "Proposal").

ln accordance with CON Rule 410-1-3-.09, a pdf copy of this Request is being submitted electronically on the
28th day of December,2018, to shpda.online@shpda.alabama.gov; a paper original will be preserved in our
files; and a fee of $1,000.00 is being sent viathe SHPDA online portal onDecember28,20l8,by Christi Napper,
Director, Institutional Services of Children's, a copy of the receipt of which will be preserved in our files.

Please give me a call if you have any questions.

Sirote & Permutt, PC
2311 Highland Avenue South
Birmingham, AL 3 520 5 -297 2

Birmingham Huntsville Mobile Tuscaloosa Fort Lauderdale Orlando

sirote.comDOCSBHM\2260236\4



regards,

Pate

t:ttrItrrtlItr

AlvaM. Lambert
December 2

Page2

with

FOR

LwP/jj
Enclosures

Christi Napper
Mike McDevitt
Suzanne Respess

Birmingham Huntsville Mobile Tuscaloosa Fort Lauderdale Orlando

sirote.comDOCSBHM\2260236\4



EXHIBIT A

BEFORE THE STATE HEALTH PLANNING
AND DEVELOPMENT AGENCY OF THE STATE OF ALABAMA

IN THE MATTER OF':

CHILDREN'S HOSPITAL OF ALABAMA Request for Non-Reviewability
Determination
RV-

REOUEST FOR NON-REVIEWABILITY DETERMINATION

On behalf of Children's Hospital of Alabama ("Children's Hospital" or "Children's") and pursuant

to the Alabama Certificate of Need ("CON") Program Rules and Regulations ("CON Rules") 410-1-7-.02

and 410-1-3-.09, and Alabama Code $$ 22-21-260 et seq., this Request for Non-Reviewability

Determination ("Request") is hereby filed with the State Health Planning and Development Agency

("SHPDA") to request a determination from SIIPDA that the Children's Hospital proposal: (1) to expand

the allocation of its existing pediatric specialty beds for pediatric psychiatric specialty services use in

Birmingham, Alabama; and (2) to construct and renovate the existing soft space contiguous to its existing

pediatric specialty beds used for inpatient pediatric psychiatric services and to expand such services due to

the high occupancy and demand for such services, more fully described below, is not subject to CON review

for the reasons stated below, and, hence, no CON is required for this Children's Hospital proposal

("Proposal").

The following factual and legal information is hereby included in this Request, and a Children's

Hospital filing fee in the amount of $1,000.00 is being filed via SIIPDA's online portal on December 28,

2018, by Christi Napper, Director, Institutional Services of Children's, in accordance with CON Rule 410-

1-3-.09, as required for this Request, pursuant to CON Rule 410-1-7-.02.

)
)
)
)
)
)
)
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PROPOSAL

1. Facts.

1 . 1 Children's Hospital is a not-for-profit Pediatric Specialty Hospital located in Birmingham,

Alabama in Jefferson County. Since 1911, Children's Hospital has provided specialized medical care for

ill and injured children, offering inpatient and outpatient services throughout Central Alabama. Ranked

among the best pediatric medical centers by U.S. News and World Report, Children's provided care for

children from every county in Alabama, 45 other States, and 6 foreign countries in20l7, representing more

than 750,000 outpatient and Emergency Department visits, and nearly 16,000 inpatient discharges.

Children's Hospital has more than 4,850 employees. With more than2 million square feet, Children's

Hospital is one of the largest pediatric medical facilities in the United States.

I.2 Children's Hospital provides pediatric specialty services as a 332-bed Pediatric Specialty

Hospital, as defined at Alabama Department of Public Health ("^DPH") Rule 420-5-7-.03(4), and reports

all of its existing 332 beds to SIIPDA as pediatric specialty beds. Services currently provided by

Children's Hospital include inpatient and outpatient pediatric psychiatric specialty services. Children's

Hospital currently staffs 293 of its 332 licensed pediatric specialty beds, 34 of which are currently staffed

for pediatric psychiatric specialty services.

1.3 In accordance with past confirmation by SHPDA in its February 12,2008 response,

attached hereto as Attachment 1, to Children's Hospital's letter of June 21,2007, attached hereto as

Attachment 2, indicating that Children's Hospital is not required to segregate its pediatric specialty beds

by category, Children's Hospital, as a Pediatric Specialty Hospital, properly reports all of its beds as

pediatric specialty beds regardless of the type of pediatric specialty service for which such beds are used

and classified as, including those used for pediatric psychiatric services. Additionally, in accordance

with SIIP Rute 41-2-4-.L0, Children's Hospital may reallocate existing pediatric specialty beds between

and among all pediatric specialty services, including pediatric psychiatric services, without any CON

review requirement.
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I.4 Due to the growth in its volume of inpatient pediatric psychiatric patients, resulting in an

occupancy rate of 90+yo in its existing inpatient pediatric specialty beds used for inpatient pediatric

psychiatric services, Children's Hospital is in need of a reallocation of its existing pediatric specialty beds

to expand the number of its existing pediatric specialty beds in use for the provision of inpatient pediatric

psychiatric services. This expansion and reallocation Proposal will not involve the addition of any new

beds. Rather, the number of Children's existing pediatric specialty beds used for pediatric psychiatric

specialty services will eventually be increased from 34 to 44 beds in accordance with Paragraph 1.5 below.

1.5 To accommodate the additional pediatric specialty beds allocated to inpatient pediatric

psychiatric services, Children's Hospital proposes to construct, in existing soft space contiguous to the

existing 34 pediatric specialty beds currently used for inpatient pediatric psychiatric services, ten (10)

additional patient rooms, six (6) of which Children's will staff and operate immediately following

construction and four (a) of which Children's will reserve and which will remain unstaffcd until a to-

be-determined future date.

1.6 The build out of existing soft space contiguous to Children's pediatric specialty beds

currently used for inpatient pediatric psychiatric services will allow for a higher capacity for the provision

of existing inpatient pediatric psychiatric services. Hence, the construction involved in its Proposal will

not involve any new institutional health services.

1.7 Moreover, the Proposal will allow Children's Hospital to respond to anticipated future

demand and growth in the need for pediatric psychiatric services and alleviate the current high occupancy

ofexisting pediatric specialty beds used for such services.

1.8 This Proposal will involve the following costs, which are below the current applicable

statutory CON review thresholds:

(a) Construction - $1,256,667.00, which includes the cost of building out ten (10)

patient rooms to be used for pediatric psychiatric services in space contiguous to the existing thirty-four

(34) pediatric specialty beds currently used for pediatric psychiatric services. As discussed in Paragraph
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1.5 above, only six (6) of the additional rooms will be staffed immediately following construction; four (4)

rooms will not immediately be staffed.

(b) Equipment - $95,616.00, which includes:

o Medical Equipment -526,771.00, which is not based on number of patient

rooms and would be the same amount regardless of whether six (6) or ten (10) patient rooms were staffed.

The medical equipment costs associated with the Proposal are described in Attachment 3, enclosed and

incorporated herein.

o Furniture - 538,844.00, including fumiture installation in six (6) of the

ten (10) patient rooms constructed pursuant to the Proposal. The breakdown of furniture costs is attached

hereto and incorporated herein as Attachment 4.

o Technologt - $30,000.00, including costs for the expanded inpatient

pediatric psychiatric services which are the same for both the six (6) bed and ten (10) bed increasc.

Therefore, no additional technology costs are expected as a result of the future use of the four (4) additional

inpatient pediatric psychiatric rooms.

(c) First Year Annual Operating Costs - $1,080,158.00, including staffing of six

(6) of the ten (10) patient rooms added to the pediatric specialty beds used for pediatric psychiatric services

pursuant to the Proposal.

2. Legal Analysis.

2.1 The Proposal does not involve a "new institutional health service" subject to CON review

within the meaning of Alabama Code $ 22-21-263 and CON Rule 410-1-4-.01, in that the Proposal does

not include:

(a) the construction, development, acquisition through lease or purchase or other

establishment of a new health care facility or health maintenance organization;

(b) any expenditure by or on behalf of a health care facility or health maintenance

organization, the capital expenditure of which exceeds the CON statutory thresholds for major medical
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equipment, new annual operating costs, or any other capital expenditure by or on behalf of a health care

facility;

(c) the addition of any new health care facility beds or stations;

(d) any health service which is proposed to be offered in or through Children's

Hospital which was not offered on a regular basis in or through Children's Hospital within the preceding

twelve (12) month period; or

(e) any other reviewable event under the existing CON Laws, Rules, or Regulations

of the State of Alabama.

2.2 Additionally, Children's Hospital, as a Pediatric Specialty Hospital, is expressly exempt

from the CONReview requirements of SHP Rule 410-2-4-.10 with respectto the categorizationof inpatient

psychiatric bed categories. SHP Rule 410-2-4-.10 provides, "The bed allocation by category reported on

the third Hospital Ar¡rual Report following the passage of this amendment shall be considered final for

operating beds. Thereafter, any permanent change to a different inpatient psychiatric bed category for an

existing operating bed or beds will require the approval of a new CON. This requirement will not apply to

licensed beds not currently in use; however once beds are put into use, the provider will have to declare the

category(ies) of the beds."

2.3 There is an exception to such CON review requirement, however, for Pediatric

Specialty Hospitals under SHP Rule 410-2-4-.10(2Xb), which provides that the psychiatric bed

methodology "does not apply to pediatric specialty hospital providers, and is not intended: to preclude

pediatric specialty hospital providers from using their pediatric specialty beds to provide pediatric

psychiatric services, as necessary; to require such providers to report or declare via the SHPDA

Hospital Annual Report their pediatric specialty beds used for pediatric psychiatric services as

psychiatric bedso with related patient days, by inpatient category; or require such providers to obtain

a CON for any new or additional use of their pediatric specialty beds for the provision of any pediatric

specialty services, including pediatric psychiatric services."

DOCSBHM\2260416\6



2.4 Thus, in accordance with SHP Rule 410-2-4-.10(2Xb), any Children's Hospital proposed

reallocation of its existing pediatric specialty beds among pediatric specialty services, including pediatric

psychiatric services, as in this Proposal, is not subject to CON review.

2.5 Considering that the Proposal involves only construction related to a build out of existing

soft space contiguous to the existing Children's Hospital inpatient pediatric specialty beds used for

pediatric psychiatric services and reallocation ofexisting pediatric specialty beds and does not allow

Children's Hospital to provide any new institutional health services subject to CON review, does not

add any new beds, does not exceed the CON statutory expenditure thresholds, and considering that the

reallocation of pediatric specialty beds for pediatric psychiatric specialty beds is expressly removed from

CON review requirements, the Proposal is not subject to CON review under any existing lawso rules, or

regulatÍons of the State of Alabama.

3. Conclusion and Request.

3.1 This Proposal does not involve a ne,w institutional health service subject to CON review

pursuant to CON Rules 410-1 -4-.0I et seq. and Alabama Code Sç 22-21-260 et seq. Children's Hospital is

merely reallocating its existing pediatric specialty beds to use for the provision of pediatric psychiatric

services and constructing and renovating existing soft space to accommodate such reallocation of ten (10)

existing pediatric specialty beds contiguous to the existing thirty-four (34) pediatric specialty beds currently

used for inpatient pediatric psychiatric specialty services. Additionally, such expansion will not result in

any expenditures above the applicable CON

3.2 Hence, this Proposal is non-reviewable in accordance with the

Alabama CON Laws, Rules, and

submitted this the 28th 201 8,

Jordan Jackson
Attorneys for Children's Hospital of Alabama

to be
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@UNEL:
Sirote & Permutt, P.C.
231 1 Highland Avenue South
Birmingham, Alabama 35205
205.930.5t62

CERTIFICATE OF SERVICE

I hereby certiff that a PDF copy of the above and foregoing Exhibit A was electronically filed this

the 28th day of December, 2018, with the State Health Planning and Development Agency via

shpda. online@shpda.al abama. with CON 1-3-.09

DOCSBHMV260416\6



Affirmation of Requesting PartY:

The Undersigned, being first duly sworn, hereby makes oath or affirnrs that she, Christi Napper, Children's
Hospital of Alabama Director, Institutional Planning, has knowledge of the facts in this Request, and to the
best of her information, knowledge, and belief such facts are true and correct.

Napper

Scal

Subscribed a¡d Sworn to the 28th day of Debember 2018

Notary
My Commission Expires:

G[{ASUu.tvA}t o¿¡.er
ComlesldrEsrÉg
A$Hrqãn2
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"ATTACHMENT 1"

SHPDA RESPONSE LETTER TO CHTLDREN'S - FEBRUARY 12, 2008



STATE HEALTH PLANNING AND DEVELOPMENT AGENCY
1OO NORTH UNION STREET, SUITE 87O

MONTGOMERY ALABAMA 361 04

February 12,2OO8

Hon. Lenora W. Pate
Sírote & Permutt
Post Office Box55727
Birmingham, AL 35255-57 27

RE: Children's Hospitalof Alabama
073-6530170
Psychiatric Bed lnventory

Dear Ms. Pate:

ln response to your communication of June 21,2007, please be advised effective this
date the 36 psychiatric beds previously identified in the State Health P/an as being
operationalby Children's Hospitalof Alabama will be retumed to inventory.

An updated inventory will be made available during the next psychiatric statistical
update released by this office.

Sincerely

Vrt

Alva M. Lambert
Executive Director

AMUkwm

MAILING ADDRESS: P.O. BOX 303025, MONTGOMERY ALABAMA 36130-3025
PHONE: 13341242-41os FAX: (334) 242-4113



"roI4ENIz''
CHILDREN'S LETTER TO SITPDA - JUNE 21,2007



Lpuonl W. P¡,rp
ATIoRNEYATI¡w

(205) 930-5tó2

Ipate@slmtemm

Jvne2l,2007

YrA FACSTMTLE AIII) U.ç. MArL
Jim Sanders
DeputyÞirector
State Health Planning Agency
PO Box 303025
Montgomcry, AL 361 30-3025

Re:

Dea¡Jim:

A¡nual Reports for Children's Hospital of Alabama
C/M No.: 00202240067

SIROTE
&--

PERMUTT
^ 

?ROtss.sloN^L COn tolÀT¡ON

Ltv O t]ftcß ¡¡tD Møtrnv C Eilr¿rs
23ll tlrotIl^¡'DAvl!\¡ltsSovm BqxD¡ôn^r,iArru ¡,A 3520j

Po$Orrrc8Bo(5t27 BruNst^M,AL E^¡rtA !5255-5727

FÆ( | 205.930.510t VRL I http:lfuw'.si,ote.com

I Huntsville I Mobite

This letter is to follow-up and oonfirm our discussions on June 12, 2007, regæding the
Children's Hospital of Alabama ('Children's') SIIPDA annual reporting fonn clarifiätion.

P-o gy request, you reviewed the issue of how a Pe.diatric Specialty Hospital like Children,s
should r1P_ort iæ psychiabic and bum sen'ices, considering tbat wc h¿ve bãen unable to locate
any specific CON authorizcd.psychiakic or burn units for Child¡en'e. As we discussed,
however, Children's was authorized in its 1982 CON to add pediabic psyohiatric Sr*¡.eì within
its total bed license as a pediaûic Specialty Hospital.

You researched the status of Children's CON authorized beds, and confirmed with Guy Nevins
at þ {talama Ðoparhaent of Public Health that Children's is an exoluded Children'e'Hospital
undgr th9 Prospective Paymont System ('?PS'). As suclr" all of Children'r ii.in*J beds are
excluded from PPS, and. are assigned to Children's, as a Pediatic Specialty Hospital, for
speciatty pediatric use, without regard to a specifio specialty designation-and wittrout irguø to
separate or distinct reimbursement by bed category.

Accordingl¡ you confirmgd, as did Guy Nevins, that Children's could uso any of its licensed
beds for-any pediatric sendce, urd, therefore, should æ! segregate any of its beds and the related
patient data on the SHDPA furnual Reporto into the Psychiatãc or lir¡¡n Unit categories on the
SHPDA form' You insfructed that g!! of Children's licensed bedsn and the relatedi.ti*t d.t.,
should be reported in_the gulftd Hospital Pediatric Section of tbe 2006 sIIpÐA nrpon Form;
however, the NICU, Level Ïtr, bassinets ârc g9l lice¡rsed bede, and therefora snod¿ gd b;
counted in the General Hospital PediatrÍc bed sectior! but separatelyreported witb the related
patient data, in section II.D. on page 5 of the 2006 sIIpDA Report Fomr.

1ELEPHoNE | 205.930.5100

Blrmingham
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¡

Jim Sanders
Jtne2l,2007
Page2

You also determined that the last two (2) State Health Plans had inadvertently listed Children's
as having "32 psychiatric beds", presumably as a result of a 1990 Memo inwhich Children,s
stated that 32 beds, at that time in 1990, were assigned for.Psychiatric Services. you concluded
that the Children's 32 Psychiatric Bed reference would be deleted fronr the State Health plan
inventory, since it slrould never have been included. Hence, all of Children's lic€,nsed beds will
re,lnain listed in the General Hospital Pediahic category as reflected in its previousþ issued
CONs and Pediatic Specialty Hospital license,

Thank you for ctarifoing these issues, and for confirming how this infonnatíon should be
properly reflested on the revised SIIPDA Reports. You should be receiving shortly the revised
llpP4l.ports for yeats 2004 through 2006, \Mith the2004 and 2006 Repúts zuUmittø on the
2006 SUpDA Report Form, but with the 2005 Repol on the 2005 SIIPDA Form per your
instructions.

If regarding these issues, please give me a call irnmediately.

V

. Pate
FOR TÏM FIRM

LWP/cm

C: MikeMcDevitt
Cbristi Napper
Suzanne Respess
Paul May
KarenMcGuire

yours,
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"gwulllENr3"
MEDICAL EQUIPMENT COSTS



Children's
of Alobomo

Behavioral Health
Medical Expenses

re nl{ã[Err MEEEM
Scale-Tronix lnc

Exergen Corp.

Welch Allyn lnc

Ohio Medical
Welch Allyn lnc
MIDMARK

Physio-Control lnc

GE MedicalSystems

GE MedicalSystems

CONAIR

CONAIR

Wheel Chair Scale 5002

Temporal Scanner lnfrared Thermometer TAT-5000

Manual Blood Pressure cEo297

Portable Suction Care-e-Vac 3

WallTransformer 76710
Exam Table Ritter 1-04

Defibrillator LP20e

Dinamap v100
Dinamap v100
Curling lron

Blow Dryer

I
7

1

1

t
1

L

L

L

52,673 $2,673 exam

S¡gT 5381 exam

s2oe 5209 exam

Ssge 5599 exam

S5si. 5551 exam

$2,000 $2,000 exam

S8,¿ot $8,¿ot
Sg,ogo 56,191

S3,096

5eg

5og s6e

2

L

Cont 77

771.50

2 o13
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FURNITURE COSTS



Behavioral Health
Furniture

Furnlture ltem Quantity Cost per item Extended Cost

Floor mounted bed, mattress and

restraint rings
6 2329.8 L3979

Floor mounted desk 6 647 3882

Armless chair, patient room 6 183 1098

Nurse station task chair 5 705.66 3528

Mobile BBF 3 254.33 763

Mobile FF 3 745.59 2237

Dinine Table 4 r.920 7680

Dining Table ADA t 2146 2L46

contigency 3531

s 38,844
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